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Abstract 

 
This article has exhibited the child rights framework's relevance while assessing and analysing voice-
less Malaysian refugee and asylum-seeking children's status. The secondary data has been segregat-
ed, themed and analysed under the child rights framework related to refugee and asylum-seeking 
children. The article argues that refugees and asylum-seeking children in Malaysia are treated as 
outsiders and threats to the social fabric; this rhetoric against refugees and asylum-seeking children 
has shaped Malaysia’s excluded legal and social treatment towards such children. It has also exacer-
bated the painful and excluded experiences of such children. The article also argues that only frame-
works do not bring the desired results if the state constantly thrives on racialised politics. The analy-
sis shows these children are subject to various social, economic, political, legal and normative issues, 
which have compelled them to live a quite stressful and challenging life. These children's difficult ex-
periences show serious deficiencies and problems in the government structures and functions, which 
this article believes are the desired outcomes of Malaysia’s legal, political and social approach to-
wards these children. The analysis also indicates that the UNCRC’s child protection systems and 
mechanisms (and the international community) are also unable to pursue the state to stop it making 
its independent choices in matters dealing with a vulnerable group of children and recognising them 
the rights holders rather as threats. The complexities and challenges in implementing such children’s 
rights also lie in the roles of the two separate mandate holders (i.e. UNHCR and UNICEF). 
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INTRODUCTION 

By February 2017, the United Na-
tions High Commissioner for Refugees 
(UNHCR) had registered some 149,500 
refugees and asylum-seekers in Malaysia, 
including 35,144 children below 18 years 
of age.  Of the total, 67 per cents were 
men and 33 per cent women (see Table 1) 
(UNHCR, 2017). The numbers keep grow-
ing with rising human rights crisis within 
South Asia and the Middle East regions. In 
Malaysia, the real numbers of refugee and 
asylum-seeking children may be higher 
since these figures belonged to people 
who had willingly registered with the UN-
HCR. Irrespective of the lack of reliable 
data on refugee and asylum-seeking chil-
dren, this research would like to use a 
child rights framework to understand the 
life of refugees and asylum-seeking chil-
dren in Malaysia. There are a few studies 
on refugee and asylum-seeking children 
in Malaysia. For instance, the available 
studies (Allerton, 2014; Siah, Lee and Goh, 
2015; Allerton, 2017; Razali, 2017) on ref-

ugee and asylum-seeking children in Ma-
laysia provide important substance for 
understanding the matter. However, they 
have ignored the child rights framework 
in their analyses.  

Therefore, the main objective of this 
study is to analyse the status of refugees 
and asylum-seeking children in Malaysia 
in the light of the child rights framework, 
which is based on the United Nations Con-
vention on the Rights of the Child 
(UNCRC), General Comment No. 6 of 2005 
(Pobjoy, 2013) and the Committee on the 
Rights of the Child’s (henceforth the Com-
mittee) Concluding Observations and Rec-
ommendations (CoRs) (in 2007). The 
Committee (a group of independent inter-
national experts on child rights) oversees 
and monitors the compliance of the 
UNCRC, including the rights of refugee 
and asylum seekers children in any coun-
try (Lundy, 2007). General Comment No.6 
is about the treatment of unaccompanied 
and separated children out of their coun-
try of origin (UNICEF, 2006). Through the 
child rights framework, this research is 

Table 1. Total Refugees And Asylum Seekers Registered with the UNHCR  
Source: UNHCR (2017) 

Total Refugees and 
asylum seekers from 
Myanmar 

Rohingyas 56,458 

Chins 39,684 

Myanmar Muslims 10,454 

Rakhines & Arakanese 4,611 

Others 22,056 

Total refugees and asylum seekers from 
Myanmar 

133,263 

Refugees and asylum-
seekers from other 
countries 

Pakistanis 3,058 

Sri Lankans 2,626 

Yemenis 2,008 

Syrians 1,878 

Somalis 1,858 

Iraqis 1,456 

Afghans 844 

Palestinians 687 

Others 1,818 

Total 16,233 

Grand Total   149,496 
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better positioned to investigate the moral 
and political claims, which other studies 
(with the general context of analysis) are 
weak to offer. It would especially look in-
to the inconsistencies between the policy 
and practice of the implementation and 
the proofs of policy implementation and 
practice in the child rights context. At the 
same time, this article offers an appraisal 
of Malaysia’s progress on refugee and asy-
lum-seeking children's wellbeing, which 
is one of the indicators of progress to-
wards implementing the UNCRC in the 
context of vulnerable groups. Most im-
portantly, this article will attempt to ex-
hibit the child rights framework's rele-
vance while assessing and analysing Ma-
laysian refugee and asylum-seeking chil-
dren's status. 

LITERATURE REVIEW 

Generally, refugee and asylum-
seeking children are debated in the con-
text of political, social and moral recogni-
tion and status. Allerton (2017) conduct-
ed fieldwork with children of migrant and 
refugee families in Kota Kinabalu in Sa-
bah. She looked the matter of stateless, 
refugees and asylum-seeking as an issue 
of recognition from a social and political 
perspective. Razali (2015) discussed the 
matter mainly within the paradigm of the 
UNHCR’s conventions but set aside the 
child rights specific approach to the mat-
ter. Razali (2015) has highlighted various 
significant challenges and hurdles as Al-
lerton (2017) has analysed the issue from 
a social and political perspective, but they 
have not considered the child rights 
framework in their attempts. Razali has 
analysed the problems of all refugees in 
Malaysia whereas Allerton has offered an 
analysis of the issue only in the Sabah 
context. Also, many other studies (Kaur, 
2007; Kaur, 2008; vas Dev, 2009; Khairi, 
2012; Supaat, 2014- a few to mention) 
have taken into general perspectives to 
study the overall state of refugee and asy-
lum-seeking children in Malaysia. Such 

studies have not given attention to chil-
dren’s concerns, issues, and problems 
from children’s rights perspective, refu-
gee children's rights framework, and 
rights holders. 

Khairi (2012) briefly highlighted the 
situation of all refugees in light of the Ma-
laysian laws. In general, he has empha-
sised on challenges and actors' role to be 
engaged to protect refugees' rights. Like 
Khairi, Supaat (2014) has followed the 
common pattern of analysing refugee chil-
dren in Malaysia and has provided a great 
insight into the national laws (and gaps in 
the laws), which render refugee and asy-
lum-seeking children vulnerable, but he 
too lacked the child rights framework 
(prescribed in the UNCRC and other docu-
ments) in analysing the overall situation 
of refugee and asylum children. They had 
primarily discussed the issue from a Ma-
laysian law perspective. Kaur (2007 and 
2008) has paid attention only to the poli-
cy and governance in Malaysia. Thus, he 
lacked to provide the assessment of Ma-
laysia refugees and asylum seekers in a 
fuller manner by using the child rights 
framework. Despite lacking child rights 
framework and other necessary points, 
especially the fundamental principles of 
child rights (such as the best interest and 
non-discrimination), these all studies 
have ample substance that also strength-
ens the argument on different policy and 
practical measures. 

RESEARCH METHODS 

In a quest for answers to the re-
search objectives, the literature review 
approach is used, which is based on the 
secondary sources; which include re-
search articles and reports on refugee and 
asylum-seeking children in Malaysia by 
the media, UN agencies, NGOs, INGOs, and 
academia only in English from 1995 
(when Malaysian ratified the UNCRC) to 
date. These sources provide the vital sub-
stance and the context to underscore the 
political, cultural, economic and social 
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process, practices and perspectives (such 
as child rights). The data has been 
searched through a google search engine, 
and research articles and books were re-
ferred from the library. It primarily fol-
lows the UNCRC (its articles and princi-
ples as a frame of reference) and its 
themes and uses the secondary data to 
analyse the ground realities. In light of the 
main themes given in the UNCRC related 
to refugee and asylum-seeking children, 
the data has been segregated, themed and 
analysed. These themes include data col-
lection and monitoring, birth registration, 
policy and legislative framework, and the 
right to education and health. In addition 
to these themes, the new matters have 
surfaced in the secondary data, which in-
cludes compliance with the United Na-
tions Committee on the Rights of the 
Child’s recommendations on refugee chil-
dren and the complexities surrounding 
the refugee children’s asylum status. In 
this day and age, civil society organisa-
tions and the media often produce valua-
ble content on refugee and asylum-
seeking children’s conditions in Malaysia. 
This content has enabled the researchers 
to critically understand the link between 
international obligations and the 
measures taken by the state to address 
the matters and ground realities in which 
refugee and asylum-seeking children live. 
However, as indicated above, the academ-
ic discourse on the refugee children's 
rights perspective is lacking, which this 
article would like to address.   

Why this article uses the child rights 
framework? It is because, with the use of 
the child rights framework, the article 
wants to fill the existing gap in under-
standing the ordeal of the Malaysian refu-
gee children and dealing with the situa-
tion in a fuller manner. Since Malaysia is a 
party to the UNCRC, therefore, the UNCRC 
and the Committee’s CoRs are better to 
enlighten us to understand the obstacles 
and possibilities in realising the rights of 
refugee children at the grassroots level 

and also recognise/identify the institu-
tional structures and processes responsi-
ble for ensuring the rights of refugee and 
asylum-seeking children. The analysis 
conducted through the child rights frame-
work will enable the response to the spe-
cific needs, and the risks refugees and 
asylum-seeking children face in Malaysia. 
These needs include protection from dis-
criminations, abuse, neglect, violence, and 
exploitation and providing access to basic 
services, and sustainable solutions in ref-
ugee and asylum-seeking children’s best 
interest (UNHCR, 2008). The framework 
recognises children as rights holders. It is 
about a child protection system that sub-
sumes measures by the duty bearers for 
the right holders at the families, commu-
nities, local (provincial or state), national 
and international levels to reduce the 
risks and respond to children's protection 
needs. It enables us to look at the govern-
ments' benchmarks to strengthen their 
performance or measures to protect chil-
dren through continuous engagement 
with the communities and the permanent 
child protection systems (UNHCR, 2012). 
The UNCRC provides procedural guide-
lines and guarantees, which considers the 
international refugee law (Pobjoy, 2013). 
Article 22 of the UNCRC is directly talking 
about the rights of refugee and asylum-
seeking children. It demands the states to 
take adequate measures to protect chil-
dren (companied by parents or unaccom-
panied) who already received refugee sta-
tus or seeking for it. The states will also 
work together with the UN to provide the 
same rights related to protection, devel-
opment and survival as other national 
children have been receiving (OHCHR, 
n.d. Online). 

The UNCRC is used as a tool to influ-
ence government policies (Lundy, 2012) 
and to interpret refugee and asylum-
seeking children’s rights (Pobjoy, 2013). 
The child rights framework provides an 
adequate context of/for textual analysis. 
It encompasses almost all normative 
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(human rights) dimensions to be as-
sessed. It also helps to correlate the social, 
cultural, political, economic and religious 
ground realities with laws, policies, finan-
cial allocations, and administrative 
measures in Malaysia (Vandenhole et al., 
2015). The assessment through this 
framework is indispensable to under-
stand the refugee and asylum-seeking 
children’s rights in perspective, in which, 
their rights are texted (or inter-
textualised) (Pobjoy, 2013). In the follow-
ing, findings are presented under differ-
ent themes appeared in the secondary da-
ta and the UNCRC. 

RESULTS AND DISCUSSION 

Compliance with the Committee’s 
Recommendations 

In 1995, Malaysia ratified the 
UNCRC. Afterwards, in 2006 Malaysia 
submitted its initial report to the Commit-
tee. Not satisfied with this initial report, 
the Committee urged Malaysia to submit a 
combined (the second, the third and the 
fourth) report to the Committee by March 
2012 (Committee on the Rights of the 
Child, 2007). However, the report was 
still not submitted by the end of 2018 — 
the only report that has been presented 
so far, information on children of refu-
gees, migrant workers, and asylum seek-
ers. A short paragraph in the report men-
tions that Malaysia did not ratify the 1951 
Refugee Convention (on the Status of Ref-
ugees), but it has often followed the inter-
national customary laws related to refu-
gees and displaced people (Committee on 
the Rights of the Child, 2006: 88) and that 
the individuals entering Malaysia as refu-
gees have invariably been given support 
on humanitarian grounds. 

Moreover, the Malaysian govern-
ment insists that it has always extended 
full cooperation to the UNHCR. In specific, 
the reported cited that in 2005 the Attor-
ney General of Malaysia issued instruc-
tions to immigration authorities to refrain 

from prosecuting asylum seekers and ref-
ugees holding the UNHCR cards. The gov-
ernment has also shown willingness to 
decrease medical fees for refugees and 
asylum seekers and access the UNHCR to 
detention centres (Committee on the 
Rights of the Child, 2007). 

Despite these assurances by the gov-
ernment, the Committee expressed con-
cerns about the non-availability of the le-
gal framework to protect asylum-seeking 
and refugee children in Malaysia. It re-
gretted that Malaysia had not acceded to 
the 1951 Convention on the Status of Ref-
ugees and its optional protocol (1967). 
Moreover, the Immigration Act 1959/63 
(Act 155) provisions often resulted in 
forced detention and prosecution of refu-
gee and asylum-seeking children and 
their families. The Committee recom-
mended that Malaysia should use General 
Comment No. 6 (2005) on the Treatment 
of Separated and Unaccompanied Chil-
dren Outside their Country of Origin 
while dealing with refugees and asylum 
seekers. It also recommended the devel-
opment of a legal framework for the pro-
tection of refugee and asylum-seeking, 
especially unaccompanied and stateless 
children, in light of international child 
rights standards. Lack of access to formal 
education to refugee children from Myan-
mar who were living in Malaysia since the 
1990s was also raised as an issue of grave 
concern (Committee on the Rights of the 
Child, 2007: paragraph 83). The CoRs re-
veal that Malaysia has to take many 
measures to comply with the Committee’s 
recommendations to protect refugee and 
asylum-seeking children and their fami-
lies' rights. 

Contexts and Complexities Surrounding 
the Refugee and Asylum Status 

From Pakistan, asylum seekers chil-
dren came along their families because of 
fear of persecution in the context of their 
faith. However, Iraqi and Yemeni children 
along with their families, run away from 
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war, hunger and poverty in their coun-
tries. Rohingya had fled the country be-
cause of the massive scale of atrocities by 
the state authorities. In Malaysia, refugee 
and asylum-seeking children’s issues and 
problems varied area by area (such as Sa-
bah and Selangor) within Malaysia (and 
also community by community). For in-
stance, asylum seekers from Pakistan may 
not have serious economic issues as Roh-
ingyas might have. Since refugees and 
asylum seekers from Pakistan are often 
supported by their community members 
and relevant faith-based organisations 
such as Qadianis (Palansamy, 2018). For 
studying these contexts and issues of each 
community, another comparative study is 
required, and this review is unable to take 
on these broad areas.  

However, in Malaysia, the majority 
of refugee and asylum-seeking children 
and their families have certain common 
issues. Their problems also arise how Ma-
laysia defines and treats non-Malaysians 
(excluding the expats and students) in its 
laws and policies. The UNHCR has defined 
a refugee as a person who has left the 
home country and joined the host country 
because of war, conflict, and the fear of 
persecution. The fear of persecution may 
be for reasons of religion, nationality, 
race, membership of a particular group or 
support to specific political opinion 
(UNHCR, n.d. (a) Online). It defines asy-
lum seeker as a person who left or ran 
away his or her country, sought sanctuary 
in the host country, and applied for asy-
lum (UNHCR, n. d. (a) Online). In the ab-
sence of Malaysian pro-refugee and asy-
lum-seeking laws and policies, refugees 
and asylum-seeking families are called or 
labelled under different categories or 
tags, which has increased complexities for 
the charitable organisations to deal with 
issues of diverse non-Malaysian refugee 
and asylum-seeking communities accord-
ing to their tags/status. They are also rec-
ognised as stateless or at risk of stateless-
ness. Allerton (2014) believed that the 

stateless people included Malaysians of 
Indian origin, Rohingya refugees from 
Burma, nomadic and boat-dwelling Bajau 
Laut/ Sama Dilaut communities, and the 
children of refugees in Sabah, in the North 
Borneo. However, in Table 1, we see that 
the UNHCR considered Rohingya from 
Myanmar as refugees like many other ref-
ugees from Asian and Middle Eastern 
countries, but Allerton considered them 
stateless.  

However, it is observed that these 
people are tagged as refugees, asylum 
seekers, migrant workers, undocumented, 
and stateless. Irrespective of these catego-
ries, refugee and asylum-seeking children 
are undocumented, stateless, and work-
ers. They did not have a national identity 
(Malaysia birth certificates) because they 
were born to refugee and asylum-seeking 
parents. Thus, they were stateless. They 
had no documents (except the UNHCR 
card), they were undocumented, and 
since many of them had to work for a liv-
ing, thus, they were migrant workers. An-
other point to this categorisation of refu-
gees and asylum seeker is that they can all 
be stateless (without document and iden-
tity) but not all stateless could be refu-
gees and asylum seekers. For instance, 
Bajau Laut is stateless living in Malaysian 
waters for decades (Acciaioli, Brunt, and 
Clifton, 2017), but they are neither refu-
gees nor asylum seekers. But sometimes, 
they are treated like migrant workers 
(Hussin and Khoso, 2017). In September 
2018, the United Nations expert on the 
rights of the child had an eight-day visit 
from Malaysia to understand the state of 
the rights of children in the country. At 
the end of her visit, she had shown seri-
ous concern on a few aspects including 
the state of stateless children, but she 
mixed the stateless children with refugee 
and asylum-seeking children (Aiman, 
2018, October 1).    

In Malaysia, according to the UN-
HCR, there is a difference between refu-
gees and asylum seekers. Those people 
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are refugees who have been verified by 
the UNHCR through its refugee status de-
termination (RSD) process, but asylum 
seekers had applied for refugee status but 
had not been through the complete RSD 
process (The Star Online, 2018, October 
21). In the past, the UNHCR used to pro-
vide identity cards to both asylum seekers 
and refugees, but that practice stopped. 
Families seeking refugee status aim to re-
turn to their country of origin unless is-
sues in their home countries are resolved 
(such as war) but those who want to stay 
in Malaysia (or want to go to another 
country- other than their country of 
origin), they apply for asylum through the 
UNHCR. Those people who do not fit into 
the UNHCR’s criterion (definition) of refu-
gee, they are treated as asylum seekers. 
The UNHCR claims that they assess 
whether they needed the UNHCR’s pro-
tection as a refugee. The question is, what 
happens to children when the complexi-
ties surround to their status and when 
they are neither recognised as asylum 
seekers nor refugees in Malaysia. Chin 
community members feared that the UN-
HCR would take away their refugee pro-
tection status, which resulted in their de-
pression and suicidal intentions (The Star 
Online, 2018, October 21). Generally, asy-
lum seekers are asked to prove whether 
they were persecuted or they had a fear of 
being persecuted. In other words, these 
people have to prove the sufferings and 
trauma they had went through (Joles, 
2018, September 25).  

The complexities and sufferings of 
refugee and asylum-seeking children and 
their families are the outcomes of various 
practices, which, the UN expert believed, 
primarily originated from the lack of 
strengthened laws and policies (Aiman, 
2018, October 1). The Committee had rec-
ommended Malaysia to comply with the 
legal obligation given in the UNCRC and 
provide protection to all children in the 
law irrespective of the nationality, the 
stateless or stateless status of the asylum-

seeking and refugee children (Committee 
on the Rights of the Child, 2005). For ad-
dressing the complexities and bringing an 
end to the sufferings of such children, the 
UN child rights systems and mechanisms 
have not adequately been asserted and 
pursued. In the following narrative, the 
article will draw specific attention to the 
UN’s role in asserting for the rights of ref-
ugee and asylum-seeking children. 

Data Collection and Monitoring 

The UNCRC does not have a specific 
article on data collection. However, it 
keeps asking the states to provide suffi-
cient information related to children’s 
rights (see Article 44 (2)). Sufficient infor-
mation is only possible if the states have 
been collecting data on every aspect of 
children’s rights. The Committee (2007) 
had urged Malaysia for setting up a mech-
anism and system to collect the data in a 
comprehensive manner of all children, 
including refugee and asylum seekers. 
However, Malaysia lacks the exact data on 
refugees and asylum-seeking children. 
The absence of exact data on refugee and 
asylum-seeking children has a serious im-
pact on various matters, including the ef-
fective and systematic monitoring of their 
rights and devising and planning policies 
and programmes on refugee and stateless 
children. In this respect, the Committee’s 
recommendations related to data on asy-
lum seekers and refugees children have 
not complied yet. However, whatever the 
data on refugee and asylum seekers is 
available that is collected by the UNHCR 
(UNHCR, 2017). It is merely because most 
of the asylum seekers and refugees at-
tempted to register with the UNHCR to 
seek some protection from the arrest, de-
tention, deportation, and humiliation. The 
UN’s mechanism somehow protects them.  

In August 2017, the UNHCR con-
fessed that the refugees and asylum seek-
ers registration process had slow down 
and in July 2017, only 300 asylum seekers 
had registered with it. The Malaysian Min-
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istry of Home Affairs had sent an alert to 
ghost refugees for registering under the 
Tracking Refugees Information System. 
The ghost refugees also include 150,000 
refugees holding the UNHCR cards (Tan, 
2017). The slow process, complexities, 
and intricacies around the registration of 
refugee and asylum seekers also affect 
people's rights, especially of children, go-
ing through the process. The UNHCR has 
paid insufficient attention to such chil-
dren (Human Rights Watch, n.d.). There-
fore, such communities have often raised 
voices against “failed” (Bernama, 2019, 
June 19) role of the UNHCR in protecting 
refugees and asylum seekers' rights. The 
non-cooperative and non-supportive atti-
tude of the officials at the UNHCR has ren-
dered people to be exploited in the desti-
nation country (Borneo Post, 2016, De-
cember 31).  

Problems of Birth Registration  

Birth registration is one of the fun-
damental rights of children (Article 7(1) 
of the UNCRC). It is an official recording of 
a child's birth, which ensures and protects 
the identity (name) and provides the right 
to acquire a nationality (Article 8 of the 
UNCRC). The birth registration also helps 
the children to identify their parents and 
to be cared for by them. A child born to 
refugee or asylum seeker is still refugee 
and asylum seeker, and he or she would 
not be a Malaysian national. They are 
stateless without documents and national 
identity. Their problems are the outcome 
of the Malaysian legislative framework, 
and the current legal framework is the 
outcome of legislators’ lack of will to 
amend the laws. In 2014, the UNHCR in-
troduced a campaign called IBELONG and 
put statelessness on the human rights 
agenda. It aimed to address the problem 
in less than ten years (UNHCR, 2014). The 
UNHCR believed that statelessness could 
be addressed by doing minor changes in 
the law and introducing practical 
measures at the national level. Those 

measures included birth registration and 
amendments in the nationality related 
provisions of the laws so that children 
could acquire nationality in the state 
where they were born (Allerton, 2017). 
However, the Constitution of Malaysia al-
lows a stateless child to be national of the 
country, but such a child has to meet a jus 
sanguinis principle of citizenship. Accord-
ing to this principle, a child born in Malay-
sia is not a citizen of the other country 
and cannot get citizenship of another 
country by registering within one year of 
birth (UNHCR, 2013). The practical side of 
this legal dimension offers quite con-
trasting facts, which did not get proper 
attention from the perspective, in which, 
it deserved to be investigated. But on the 
other hand, there is the principle of jus 
soli (the law of the land), which allows 
citizenship to those born in the country. 
When the principle of jus sanguinis is not 
granted the priority, it implies that the 
UNCRC’s principles of best interests of the 
child are not given the paramount im-
portance (Sawyer, 2013) but the political 
fears and marginalisation of the locals are 
given primary considerations (Palansamy, 
2015).  

Article 14(1) (b) Part II (1) (e) Se-
cond Schedule of the Federal Constitution 
has been viewed as exemplary legislation 
to stop statelessness (as mentioned earli-
er many of the stateless people are refu-
gees and asylum seekers). However, the 
protections in Article have not been pro-
vided to various children with stateless, 
refugee or asylum-seeking status or at 
risk of going to be stateless in the country. 
The article says that a child born in Ma-
laysia is a Malaysian citizen if the person 
“is not born a citizen of any country.” Un-
ambiguously, Malaysia does not recognise 
the existence of stateless children (Chou 
and Gooch, 2016). In 2015, the BBC’s re-
port showed that 100,000 children were 
without identity documents in Malaysia 
(Pak, 2015). Children abandoned in 
homes run by the social welfare depart-
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ment do not have identity documents. 
They are issued with birth certificates. 
However, their status remains non-
citizen, even though they are not “born a 
citizen of any other country” (Today 
Online, 2018, December 12).  

Some children in the welfare homes 
set up by the social welfare department 
(known as JKM) are also without birth 
certificates or any documents to confirm 
their citizenships. They remain non-
citizens. At the age of 12, children re-
ceived the green MyKas identity cards de-
claring them “persons of undetermined 
citizenship,” which were issued to transi-
tory residents. The National Registration 
Department had not laid down any pro-
cess to settle the issue of such children's 
citizenship status. When these children 
turn out to be 18, they were freed to go 
out of the homes with undetermined citi-
zenship. Instead, upon turning 18, many 
residents of the JKM homes are released 
with undetermined. Due to official intrica-
cies, bureaucratic procedures and finan-
cial issues, many former residents of the 
homes have not received MyKas identity 
cards or Malaysian citizenships. Ultimate-
ly they become “illegal immigrants” under 
Malaysia’s laws (Child Rights Coalition 
Malaysia, 2012). 

Many children of Indonesian and Fil-
ipino descent born in Sabah Malaysia did 
not know their countries of origin. Filipi-
no could not register their children's birth 
in the absence of a permanent Pilipino 
consular in Sabah. Malaysians do not like 
the Philippines’ Consulate for the Philip-
pines' political and controversial claims 
on Sabah (Tregonning, 1970). However, 
the Philippine Embassy claimed that it 
provided mobile consular missions in dif-
ferent locations of Sabah. In Kota Kinaba-
lu and Tawau areas of Sabah, the Indone-
sian embassy has provided a consulate, 
which provides the identity documents 
for Indonesian parentage children. How-
ever, for some families, it is highly expen-
sive to reach the consulate. The stateless 

children of Rohingya and Palestinian refu-
gees have not been able to get citizenship 
anywhere. The majority of them were liv-
ing for many years in Malaysia, but with-
out basic services (Child Rights Coalition 
Malaysia, 2012). Bajau Laut children re-
sided mainly around the east coast of Sa-
bah were also at a greater risk of state-
lessness. The status of statelessness ren-
ders these children “vulnerable to abuse, 
exploitation, and marginalisation from 
mainstream society” (Child Rights Coali-
tion Malaysia, 2012: 24). As indicated 
above, Bajau Laut was treated like mi-
grant workers (Hussin and Khoso, 2017). 

The Child Act 2001 of Malaysia is not 
concerned with the matters about chil-
dren born to refugee and asylum seekers 
parents in Malaysia; however, the UNCRC 
prohibits discrimination on any grounds 
including the nationality. The Act is also 
least concerned with children’s best inter-
est in citizenship and immigration 
(Sawyer, 2013). There are also concerns 
that refugee and asylum-seeking children 
born in Malaysia have to apply for citizen-
ship with the National Registration De-
partment (NRD). It is believed to be a long 
and exhausting process minimally takes 
two years for an application to be pro-
cessed. In most cases, applications were 
rejected without giving any reasons 
(Azizan, 2018). 

Problems of Policy and Legislation 

In March 2015, the Minister in the 
Prime Minister’s Department had told the 
Parliament that Malaysia was not intend-
ing to ratify the Convention Relating to 
the Status of Refugees (1951) and the 
Protocol Relating to the Status of Refu-
gees (1967). The Minister blamed that the 
migrant workers, refugees, and asylum 
seekers had brought problems and the 
situation had worsened in the country. 
The refugees had become economic mi-
grants, and they took away the locals’ 
businesses. The Minister feared that the 
country would not be able to comply with 
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the necessary responsibilities under the 
1951 Convention and the optional proto-
col, and refugees and migrant workers 
would create more problems in Malaysia. 
He added that the government was not 
willing to encourage refugees and migrant 
workers in the country (Palansamy, 
2015). In 2015, the Minister of Women, 
Family, and Community confessed that 
the national policy did not match with the 
UNCRC about refugee and migrant work-
ers’ children (Mayberry, 2015).  

Child Rights Coalition Malaysia high-
lighted that Malaysia has neither ratified 
the Convention on the Status of Refugees 
(1951) and its Optional Protocol (1967) 
nor made legal and practical improve-
ments for asylum-seeking and refugees 
children and their families. Instead, they 
are treated as irregular migrant children. 
Thus, they are deemed as “illegal immi-
grants” under Malaysia’s Immigration Act 
of 1963. Therefore, they are often vulner-
able to arrest, detention and prosecution 
(Child Rights Coalition Malaysia, 2012: 
22). Allerton (2018) based on her field-
work in Kota Kinabalu (in 2012-2013) 
wrote that Malaysia’s politics, immigra-
tion policies, practices and the regional 
history of Sabah had worked together to 
construct a social environment in which 
the descendants of stateless, refugees and 
asylum seekers were living as ‘impossible 
children.’ These children were impossible 
to be educated, regularised and recog-
nised as moral citizens of Sabah. The con-
cerned Malaysian authorities did not pay 
much attention to the issues of stateless 
and refugee children. Thus, they lived in-
visible lives under the liminal legality. The 
IMM13 visa permits for refugees in Sabah 
allowed them to live in the country and 
work in certain economic areas, and these 
visas are renewed every year through a 
lengthy process. There was no debate on 
long-term robust solutions for a refugee. 
However, the high cost of renewing IM-
M13 visas bared some families to renew 
their visas; which resulted in their legal 

status becomes irregular.  
Asylum-seeking, refugee, and irregu-

lar migrant children have grown up with 
extremely limited safety and stability. 
They were always at the risk of arrest and 
detention by the authorities and were 
kept in immigration depots (Child Rights 
Coalition Malaysia, 2012). The registered 
refugee children by the UNHCR are ar-
rested and detained in various detention 
centres (including depots) in Malaysia, 
but those who have not registered and in 
the process of registration, they have to 
pass through a trauma (Fong, 2019; 
Paulsen, 2019). From immigration depots, 
a refugee or asylum-seeking child is re-
leased after a minimum of three months, 
where conditions in depots are largely 
terrible. Children were detained along 
with adults without the provisions for the 
protection of children and were provided 
with little water and food. 

In the same way, pregnant women 
and babies were not provided special care 
in depots (Child Rights Coalition Malaysia, 
2012). Detention of refugee and asylum-
seeking children were commonly prac-
tised (Suganya, 2013, October 6; Bedi, 
2018 (a), October 17). During the eight 
days visit of Malaysia, the UN expert was 
shocked to see children detained with 
their mothers in the worst conditions in 
immigration detention centres (Aiman, 
2018, October 1). In the media, details of 
some cases surface. However, the majori-
ty of refugee and asylum-seeking children 
and families’ painful ordeal is not report-
ed anywhere (Free Malaysia Today, 2019, 
July 4). The learning centres run by chari-
table NGOs were somehow considered 
safe places of refugee and asylum-seeking 
children. Malaysia and Indonesia have an 
informal agreement that children would 
not be arrested when they are in the 
learning centres. However, they remained 
at risk of arrest outside the school. Gener-
ally, when refugee and asylum-seeking 
children heard the news of a possible po-
lice raid, they did not come to school for 
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many days, and they stayed in forests/
woods overnight to escape the raid and 
die out to stay out of prison. Children did 
not come under the protection of the 
school when they were together with 
their parents. That is why they had to run 
to places where the police could not find 
them. However, sometimes, children were 
arrested, and some lucky children were 
released through teachers and NGOs, but 
many were deported (Chou & Gooch, 
2016). 

The life of refugees and asylum-
seeking children are tough and unprotect-
ed. They are denied the right to protec-
tion as given in Article 22 of the UNCRC. 
They did not merely face problems by the 
authorities, but the local also felt them as 
threat and risks, thus, in 2015, Lobang 
village was fired, which destroyed all 
homes of refugees and asylum seekers 
who lived with their families and children. 
They believed that it was an intentional 
act of some who gave refugees a clear 
message that they were not welcome in 
Malaysia. Among those whose houses be-
came the subject of blazes was Jahara. She 
had no place to go. She had come from the 
Philippines three decades ago because of 
the war. Her son could not find a job, even 
though he was born in Malaysia. A local 
business owner shared with the BBC rep-
resentative that she relied on refugees 
and foreign workers. However, she did 
like that migrant workers and their chil-
dren have more rights in Malaysia be-
cause she believed that the locals would 
be deprived of the same rights to the mi-
grant workers (Pak, 2015).  

NGOs working on child rights have 
often reported that a large number of ref-
ugees and asylum-seeking were living 
chronic lives in Malaysia without access 
to rights, protection, and services because 
there was an extremely limited number of 
resettlement places offered worldwide 
(Child Rights Coalition Malaysia, 2012; 
Free Malaysia Today, 2019, July 4; Fong, 
2019; Paulsen, 2019). The offspring of 

refugee and asylum seekers were born in 
Malaysia. However, they were not allowed 
to marry nor have children in Malaysia. 
The asylum seekers and refugees were 
living in Malaysia for generations but did 
not have the right to register the birth of 
their children because of the fear of arrest 
and deportation (Chou and Gooch, 2016). 
An ethnographic study revealed that the 
issue of statelessness is a broader issue of 
justice and human rights, and children did 
not merely want documents but their 
right to be recognised as people of the 
land where they were born (Allerton, 
2014). Refugee children were also report-
ed to target the stereotyped image of ter-
rorism, especially children belonging to 
Iraq. The local children often bullied and 
teased refugee children for having a for-
eigner identity (Sayed & Choi, 2018, Feb-
ruary 5).  

Malaysia lacked law or policy to reg-
ulate or govern the sizeable refugee and 
asylum-seeking population. The lack of 
such policy has barred the country from 
differentiating between refugees (with or 
without UNHCR card) and the undocu-
mented migrant workers. Both are treat-
ed in the same manner. Consequently, 
they get mixed into the larger unregulated 
migrant workers market (Wurscher, 
2018). Refugee and asylum-seeking fami-
lies had a little protection even if they had 
the UNHCR’s cards; the protection was 
enjoyed only if the relevant official sym-
pathised with the refugees and under-
stood the UNHCR system. Otherwise, they 
were vulnerable to “arrest, detention, 
prosecution, imprisonment and other 
criminal sanction (including caning) and 
deportation if not identified, registered 
and granted protection by UN-
HCR” (UNHCR Malaysia, 2015). Also, 
many registered with the UNHCR had no 
guarantee of protection from the above 
treatment. Although ratified the UNCRC, 
Malaysia did not have specific provisions 
in its laws to exempt refugees and asylum
-seeking children from the provisions of 
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the Immigration Act 1959 (UNHCR Malay-
sia, 2015). 

Everyday Lives of Refugee Children 

Refugee and asylum-seeking families 
often lived together in overcrowded and 
congested places since they could not af-
ford expensive accommodation from their 
pockets. Four or five families lived in 
small rooms of the apartment and shared 
living facilities (Sayed and Choi, 2018, 
February 5). They could not afford money 
to visit nearby hospitals. Their poor living 
conditions put all family members at risk 
(Menon, 2017). It was illegal for a refugee 
to work in Malaysia, which resulted in 
them working in sweatshops and facto-
ries and engaged in other illegal works 
where they had no protection against 
abuse, exploitation, and mistreatment 
(Goh, 2018, January 11). The UNHCR had 
requested the new government to allow 
the refugees and asylum seekers to live 
and work in Malaysia (Bedi, 2018 (b), 
June 25). 

Children’s attempts to escape the 
police had also become fatal for them. In 
2015, three teenage brothers had died 
when they were hiding from the police 
under a fish market in Lahad Datu. Three 
decades ago, boys’ parents had come to 
Sabah from the Philippines. They and 
their other seven siblings were born in 
Malaysia. The community claimed that the 
authorities had sprayed toxic gas, which 
suffocated the boys, but the police did not 
accept it and said that the boys had al-
ready drowned before their arrival (Chou 
& Gooch, 2016). In either case, the state 
had to look at the matter from the rights-
holder perspective. It is the right to life of 
three innocent brothers. Moreover, nei-
ther UNICEF nor UNHCR had any follow 
up of the case. 

Almost all refugees with the UNHCR 
card or without it are always scared of the 
police and immigration raids and arrests; 
their lives are plagued with this fear, 
which badly affected their work and edu-

cation. Refugee school teachers are also 
arrested for not carrying the UNHCR 
cards. Children arrested from restaurants 
are kept in crowded prisons (Sayed & 
Choi, 2018, February 5). Time and again, 
warning and alerts by the government 
departments (especially by the home de-
partment and the police) and continuous 
raids on refugee and asylum communities 
have created a stressful life of children 
and adults. The stateless children, even 
six years old, live in a state of fear. They 
remain ready and vigilant to run and es-
cape the police and immigration authori-
ties’ raid (Sayed & Choi, 2018, February 
5). In many villages on the coastal belts, 
boats and palm oil plants, children hide. 
These children are also called hidden chil-
dren, and they live most of their lives by 
playing a precarious game of cat and 
mouse with authorities. Asian foundation 
estimated about 50,000 hidden or state-
less children in Sabah state only (Chou & 
Gooch, 2016). After arrest, children were 
separated from their parents and de-
tained, along with unrelated adults 
(Wurscher, 2018). 

Many children from the Rohingya 
community have passed through heart-
wrenching ordeal and trauma in Myan-
mar, and they arrived in Malaysia such as 
Mohammad who reached in Malaysia with 
his mother and three siblings in 2015. His 
father had ‘disappeared’ in 2013. One day, 
Muhammad’s family came to know that 
Buddhists, Myanmar had, killed his father. 
Later on, their house was burned down. 
Along with some of the other families, 
Muhammad’s family fled to Thailand via 
sea across the Bay of Bengal. Mohammad 
family left the village at night in a fishing 
boat. Then they boarded a big boat that 
was crowded with people. In Thailand, 
they spent two months in a jungle camp 
where Muhammad’s mother worked and 
raised money to pay the traffickers to 
reach Malaysia. As they arrived in Malay-
sia, the police arrested Muhammad’s and 
other families. They were produced be-
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fore the court of law, which sent them to 
the Juru detention centre. After some 
months in the centre, they were finally 
registered with the UNHCR and were re-
leased. They were living in a shared room 
in Kuala Lumpur along with an old couple 
from Myanmar. Muhammad’s family was 
surviving on the good wills of others. 
They do not have a home, security, pro-
tection, and certainty. They lived at the 
mercy of others (Mayberry, 2015).  

Refugee Children’s Right to Education 

Since Malaysia had not signed the 
refugee convention and labelled it as the 
European instrument (Kneebone, 2017), 
refugees were viewed as illegals or un-
documented migrants. Therefore, they 
were unable to get proper work, send 
their children to government schools and 
benefit from the government’s health ser-
vices (Mayberry, 2015). Malaysia had 
vague educational policies towards refu-
gees, asylum seeker and migrant children 
living in the country. Article 28 of the CRC 
makes the right to education undeniable 
for every child and human being. Howev-
er, Malaysia has made reservations that 
article 28 (1) (a) is inconsistent with the 
Malaysian constitution, domestic laws, 
and national policies (Makhtar, Asari and 
ML, 2015).  

In Malaysia, no national legal provi-
sion allowed the refugee and asylum-
seeking children to have the right to edu-
cation. They were persistently denied the 
right to formal education (UNHCR, n.d. 
(b)) because they were considered illegal 
(Makhtar, Asari & ML, 2015). For some 
access to quality education was a serious 
issue. Formal education was inaccessible 
to them. They attended the poorly fi-
nanced and under-resourced informal 
learning centres (Child Rights Coalition 
Malaysia, 2012; UNHCR, n.d. (b)). A small 
number of children had birth certificates, 
but even the ones with birth certificates 
had no access to government schooling. 
The government schools did not generally 

accept non-Malaysian or undocumented 
children. Many asylum-seeking, refugees, 
a stateless and irregular migrant could 
not afford to enrol their children in pri-
vate schools. Thus they relied on educa-
tion provided through informal learning 
centres. The centres provided very basic 
education to children (Child Rights Coali-
tion Malaysia, 2012).  

The UNHCR’s website shows that by 
June 2018, 133 learning centres for refu-
gees, and asylum seekers’ children were 
working in Kuala Lumpur, Selangor, Pa-
hang, Perak, Negeri Sembilan, Terengga-
nu, Johor, Melaka, Pulau Pinang, Kelantan 
and Kedah (UNHCR, n.d. (b)). Most of the 
centres were housed in old buildings and 
shophouses or commercial areas, unno-
ticeable and hidden from the view. In 
some schools, volunteer teachers taught 
children. In Rohingya communities, girls 
were often expected to stay at home, take 
care of their siblings and help their moth-
ers. Thus, they did not have opportunities 
to study. There were some Rohingya girls 
whose marriages were solemnised when 
they were just 14 years old (Mayberry, 
2015). The UNHCR claimed that the major 
challenges included lack of certification 
and access to public examinations; high 
turnover of a teacher who worked on 
minimal compensation; security and pro-
tection issues faced by teachers and stu-
dents at schools and outside; and lack of 
data out of school children.  

Ronald Sutedja, an NGO working 
with the Malaysian Social Research Insti-
tute, said that Malaysia was “a ‘living hell’ 
for refugees” and it was not a good choice 
of people to come to Malaysia (Sayed & 
Choi, 2018, February 5). Their choice of 
Malaysia results in serious damages to 
their children. Of the total estimated refu-
gee's children, only thirty per cent go to 
mostly to faith-based charitable NGOs- 
supported by UNHCR. The quality of edu-
cation is a serious concern where teach-
ers are often reported absent. In the re-
sult of social, political and economic is-
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sues, a few schools going children aban-
don education and join irregular work in 
the construction, malls and restaurants 
minimum for 12 hours a day. Families did 
not have proper work and income sup-
port. Thus, they also become the reason 
for getting the child to abandon the 
school. At their congested and overcrowd-
ed apartments, the willing children were 
unable to do the homework in a quiet 
place (Sayed & Choi, 2018, February 5). 
Refugee children did well in their schools, 
but it did not help them resolve their 
problems related to their refugee status 
and get proper works. In the poor-
resource schools, teachers only spoke and 
taught in English or Malayu, and the older 
students did not understand it, which re-
sulted in their transfer to lower grades 
with younger children, which discourages 
and demotivated many refugee children 
(Sayed & Choi, 2018, February 5). Teach-
ers and children were arrested on their 
way to and from school (Sayed & Choi, 
2018, February 5). Since refugee children 
had no legal support to get a quality edu-
cation in public schools; conditions forced 
many children to join factories and other 
forms of unskilled work (Wurscher, 
2018). 

Refugee Children’s Right to Health  

As per Article 24 of the UNCRC, 
health and healthy life is the fundamental 
rights of every child irrespective of its na-
tionality or status. But in Malaysia, refu-
gee and asylum-seeking children had no 
access to health care systems (Pak, 2015). 
However, the registered refugees got a 50 
per cent fees waiver at government health 
centres; the cost of health care was exces-
sively higher. In the case of asylum-
seeking and migrant workers’ children, 
the fee was fully charged on foreigner 
rates. Many refugee or asylum-seeking 
and migrant worker families avoided ac-
cessing health care because of the author-
ities' fear of harassment, arrest, and de-
tention. In the absence of mental health 

professions, the mental health needs of 
asylum-seeking, refugees, and migrant 
workers, children were mostly ignored 
(Child Rights Coalition Malaysia, 2012).  

For local Malaysians, stateless and 
migrant children were responsible for 
various social ills. These children were 
uneducated. Thus many among them 
were involved in drug addicts, and they 
stole and robbed (Chou & Gooch, 2016). 
How to solve their problems, when the 
overall social and political structures de-
prive them of the fundamental rights and 
services such as education, health, devel-
opment, protection, and livelihoods? 
Therefore, they possibly turned out to be 
ills in society. When they grow up in full 
of the fear (risk) environment and with 
poverty, they probably resort to social ills 
to state their hunger. They were largely 
involved in begging, sniffing gum and 
finding food in the garbage. Many of the 
stateless boys used glue so that they could 
sleep well with empty stomachs (Chou & 
Gooch, 2016). Chuah et al. (2018) found 
out that refugees and asylum seekers’ 
health needs were complex embedded in 
social, cultural and economic determi-
nants, which were further constrained by 
the legal environment. They found that 
once they arrived in Malaysia, they have 
had limited access to comprehensive 
health care. They also found that the main 
barriers to access healthcare were poor 
understanding of health issues, lack of 
awareness of their rights to health and 
healthy life, and language and culture dif-
ferences. In a result of poor access to pub-
lic healthcare, they were facing detri-
mental impacts on their mental and phys-
ical health. 

Analysis 

Irrespective of the nationality, all 
human beings are guaranteed fundamen-
tal human rights by international the law 
as enshrined the UN Charter of 1945. The 
UDHR (Universal Declaration of Human 
Rights of 1948) guarantees the rights of 
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nationality to everyone (Article 15). Arti-
cles 7 and 8 of the UNCRC recognise the 
child’s rights to nationality. The Conven-
tion on the Status of Stateless Persons 
(1954) and the Convention on the Reduc-
tion of Statelessness (1961) also calls for 
the protection of stateless individuals and 
a decrease in statelessness. Regardless of 
these safeguards, ground realities are dif-
ferent for stateless, asylum seeker and 
refugees families and their children. They 
are denied their basic human rights be-
cause they are not recognised as citizens 

of a country (UNHCR, 2008). Malaysia has 
not a signed the refugee convention 
(1951) and its Optional Protocol (1967), 
but the Pakatan government had prom-
ised in its manifesto that it would ratify 
the International Convention on Refugees 
1951 if it came into power (Bedi, 2018 
(b), June 25). 

Table 2 shows that Malaysia is far 
behind to comply with the Committee’s 
recommendations and provisions in the 
UNCRC related to refugee and asylum-
seeking children. However, Malaysia has 

 
Table 2. Major Indicators of Malaysia’s Compliance with the UNCRC (Related to Refugees) 

Source: Processed by the Authors (2020) 

 

No Major Indicators Reference to the child rights 
framework 

Yes or No 

1 Ratified the Convention on the 
Status of Refugees 1951 

The Committee’s CoRs: in 
paragraph 81 

No 

2 Ratified Optional Protocol 
related to the Convention 
Relating to the Status of 
Refugees 1967 

The Committee’s CoRs: in 
paragraph 81 

No 

3 Ratified Convention relating to 
the Status of Stateless Persons, 
1954 

The Committee’s CoRs: in 
paragraph 81 

No 

4 Ratified Convention on the Re-
duction of Statelessness, 1961 

The Committee’s CoRs: in 
paragraph 81 and 82 

No 

5 Malaysian Child Act of 2001 
protects refugees and asylum 
seeker children’s rights 

Article 22 of the UNCRC 

The Committee’s CoRs: in 
paragraph 81 and 82 

No 

6 Measures to stop 
discrimination in the law 

The Committee’s CoRs: in 
paragraph 81 

No 

7 Measures to stop 
discrimination in practices 

The Committee’s CoRs: in 
paragraph 31, 81 and 82 

No 

8 Measures to stop the detention 
of refugee and asylum-seeking 
children 

Article 22 of the UNCRC 

The Committee’s CoRs: in 
paragraph 81 and 82 

No 

9 Measures to provide education The Committee’s CoRs: in 
paragraph 83, 84 

Nominal 

10 Measures to provide health 
care 

The UNCRC Article 23 and 
24 

Nominal 

11 Allocation of funds for the 
protection of vulnerable groups 

The Committee’s CoRs: in 
paragraph 24 

Not assessable 

12 Cooperation with the UNHCR   Yes 
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taken many positive steps. 
All refugees, asylum seekers, mi-

grants or undocumented migrant remain 
vulnerable to detention. In September 
2014, the Human Rights Commission of 
Malaysia (famous as Suhakam) found 
1,196 children in 12 immigration deten-
tion centres during its visit. Some of them 
were unaccompanied and incarcerated, 
along with adults (Mayberry, 2015). On 
the one hand, the state apparatuses have 
little positive initiatives towards refugees; 
the masses also do not treat them normal 
human beings but labelled as illegal and 
undocumented, which force them to live 
on the margins of society. They are not 
allowed to work, get a formal education 
and access public health care (Lik, 2017).  

Such children's best interests (one of 
the primary principles of the UNCRC) are 
not taken into decisions involving asylum-
seeking, refugee, and stateless or undocu-
mented children (Allerton, 2014). These 
children were continued to be neglected 
in the prevention and response systems 
and mechanisms because they did not 
have legal status (Child Rights Coalition 
Malaysia, 2012; Goh, 2018, January 11). 
Twelve years down the road to the Com-
mittee’s recommendations to Malaysia in 
February 2007 and seven years to the 
deadline to submit the combined report 
in 2012, this paper finds that Malaysia 
was unable to comply with the Commit-
tee’s recommendations related to migrant 
and refugee children and also to the long 
list of articles in the UNCRC and the 
guidelines in General Comment No 6. Ma-
laysian has neither submitted the report 
nor adequately taken measures to protect 
the rights of refugee, and asylum seekers 
children in light of the Committee’s rec-
ommendations and the UNCRC. However, 
the situation had worsened with an in-
creasing number of these children over 
time. Malaysia was reluctant to ratify the 
relevant refugee convention and the pro-
tocol and appears to be scared of over-
crowding of migrants, asylum seeker and 

refugees in the country, especially in its 
labour markets.  

Refugee, asylum-seeking, and state-
less children face multiple forms of dis-
crimination due to their status in Malay-
sia. They faced discrimination and bully-
ing as an outcome of their status in Malay-
sia. They had extremely limited access to 
education, and health care rather was 
prone to different kinds of violations, 
abuses, and exploitations. They have seri-
ous problems with birth registration and 
accessing child protection services. Due to 
the lack of legal framework in Malaysia, 
refugee and asylum-seeking children are 
neither acknowledged nor protected as 
human beings in light of Article 1 of the 
UNCRC. As a signatory to the UNCRC, Ma-
laysia has ensured that children's rights 
are respected, regardless of their immi-
gration status and nationality to uphold 
its international obligations. The Malaysia 
Child Act of 2001 also recognises that all 
children in Malaysia have the right to pro-
tection and support in every aspect and 
condition irrespective of their sex, race, 
religion, colour, language, social origin or 
mental, physical and emotional disabili-
ties (UNICEF Malaysia, n.d. Online). How-
ever, the Malaysian laws related to pro-
tection, education and other necessary 
measures have not been introduced for 
refugee or asylum seekers. In other 
words, there was no legal framework in 
place for the protection of asylum seeker 
and refugee children (Supaat, 2014). In 
the 98 pages long state report submitted 
in 2006 to the Committee, only three lines 
(under Article 22 for Refugee Children) 
were written to claim that Malaysia had 
been following the customary interna-
tional laws to assist refugees on humani-
tarian grounds (Committee on the Rights 
of the Child, 2006).   
In light of the UNCRC, Malaysia is duty-
bound to protect their social needs, edu-
cation, and health. Malaysia has to take 
various steps in many directions to re-
spect the universal human rights of mi-
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grants, asylum seeker, and refugee chil-
dren. In this direction, the first stage is to 
recognise migrants, asylum seeker, refu-
gees, and their children as human beings, 
not as risks to the country to part of hu-
man society and humanity. It should also 
take the Committee’s relevant recommen-
dations seriously and take administrative, 
legal, financial and other measures to en-
sure migrant, refugee and asylum seeker 
children’s right to education, health, pro-
tection, and development. The regular 
and timely reporting to the Committee is 
one of the indicators to show the serious-
ness of a country towards its citizen chil-
dren. In this and many other contexts, Ma-
laysia has somehow failed to implement 
the UNCRC to protect and ensure the 
rights of Malaysian children (such as 
Orang Asli, see Khoso & Vivien, 2015; 
ECPAT International, 2018), the matters 
related to non-Malaysian refugee and asy-
lum seekers would not gain attention in 
Malaysian policies and laws.  

CONCLUSION 

We are aware that concluding a 
study based on secondary sources such as 
this should be dealt with caution. This ar-
ticle does not claim to be the representa-
tives of all Malaysian refugee and asylum-
seeking children. However, it attempts to 
represent certain issues from the refugee 
children rights perspective (or frame-
work). The exact number of refugee and 
asylum-seeking children is not known. 
Thus, it is least possible to gauge every 
aspect of refugee children's issues and 
problems related to their protection, de-
velopment, and survival in Malaysia. We 
used the child rights framework 
(including UNCRC and the Committee’s 
recommendations) as reference points to 
indicate where Malaysian refugee and 
asylum seeker children stood in the coun-
try’s growing economy.  

The analysis reveals that Malaysia 
has to come forward quickly to ensure the 
rights of refugee and asylum-seeking chil-

dren, who have gone through tortures, 
sufferings, and traumas in their home 
countries. The non-implementation or 
non-compliance with article 22 of the 
UNCRC is a major obstacle in ensuring 
refugee and asylum-seeking children's 
rights in every aspect of life. Article 3 of 
the UNCRC about the child's best interest 
has not been made part of the decisions 
and policies affecting refugee and asylum-
seeking children. It also reveals that Ma-
laysia’s refugee and asylum-seeking chil-
dren are neither the rights holders nor 
the duty bearers appear to be accountable 
in such children’s cases. It implies that the 
UNCRC and the refugee children rights-
related provisions in other laws have not 
been used as procedural guarantees to 
determine the refugee status. In the Ma-
laysian child protection system, the im-
portant concern is the uneven treatment 
and policies governing refugee and asy-
lum-seeking children, which have not 
gained attention in Malaysia. Thus, letting 
the refugee and asylum-seeking children 
be deprived of fundamental health and 
education services. The analysis has also 
revealed that the two mandate-holders 
(UNICEF and UNHCR) have not specified 
their roles to ensure the realisation of ref-
ugee and asylum-seeking children’s 
rights.   

However, the ground realities show 
that every day, thousands of refugee and 
asylum-seeking children are far away 
from the ideal childhood life as a period of 
protection, safety and development. The-
se children require humanitarian assis-
tance based on the human rights princi-
ples of best interests and non-
discrimination since they are forced to 
flee from political repression and conflict. 
In Malaysia, refugee and asylum-seeking 
children's difficult experiences show seri-
ous deficiencies and problems in the 
state’s functions. Rather, the child rights 
provisions for refugee and asylum-
seeking children (and advocacy by the in-
ternational community on refugee chil-
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dren’s rights) have created more chal-
lenges for the refugee and asylum-seeking 
children and their families. The UNCRC 
once ratified does not give a choice Malay-
sia, but Malaysia is living with a stark 
choice to pursue its national interests in-
stead of taking the responsibility of badly 
affected minor souls by the wars, repres-
sions, and conflicts in their homes coun-
tries. 

The article might appear to be a 
chunk of newspaper reportage, but under 
the child rights framework, this chunk 
provides an adequate context of/for tex-
tual analysis of voiceless refugee and asy-
lum-seeking children's rights. It has ade-
quately helped to pinpoint all the norma-
tive (human rights) dimensions correlat-
ed with the social, cultural, political, and 
economic realities (related to laws, poli-
cies, financial allocations, and administra-
tive measures in Malaysia), which refu-
gees and asylum-seeking children are fac-
ing in Malaysia. The assessment through 
this framework has enabled to under-
stand Malaysian refugee and asylum-
seeking children’s rights in the way these 
are texted (or inter-textualised) by the 
international community. It also helped to 
understand that the broader practices of 
social and political exclusion by the host 
country have rendered these children 
dangerous and also have shaped their ex-
periences of political and social exclu-
sions. 
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